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Changes to the Code recommended by the Independent Reviewer

[bookmark: _Toc121996053][bookmark: _Hlk118992361]Foreword
	I am pleased to present the Annual Report for 2021–22, prepared in accordance with my responsibilities as the Independent Reviewer under the Food and Grocery Code of Conduct (the Code).
This Annual Report includes key findings from ‘deep dives’ that I conducted with suppliers from March to May this year, and the annual survey of suppliers, retailers, and wholesalers that I conducted in September this year. A key element of my role is to engage and consult with these parties and the Code Arbiters. 
[bookmark: _Hlk119401631]I have also consulted with the Australian Competition and Consumer Commission (ACCC), the Australian Small Business and Family Enterprises Ombudsman (ASBFEO), the Australian Food and Grocery Council (AFGC), the National Farmers’ Federation Horticulture Council, and numerous other bodies representing suppliers.
	[image: ]


I met with all four Code Arbiters as a group, to discuss how their processes were being implemented and to encourage the sharing of good practices. 
I found it useful to have an exchange of views with the Groceries Code Adjudicator in the UK, Mr Mark White, to learn from his experiences and to discuss industrywide trends such as inflationary induced cost increases.
I worked with the Code Arbiters, Code Signatories, and supplier representatives to set up new arrangements for Code Arbiters to receive supplier complaints informally – i.e. without lodging a formal complaint under the Code. 
I presented at a number of industry events, notably the AFGC’s Annual Conference, and I have published my views in a number of media articles. I have also published the voluntary undertakings that I received from the four Code Signatories.
In addition to publishing last year’s Annual Report, I provided a ‘private volume’ of data to each Code Signatory, highlighting their performance against each other – in effect, a peer ranking from a supplier perspective. I propose to produce the private volume of supplier rankings again this year. 
During the year I notified the ACCC that a Code Signatory did not meet the reporting requirements of the Code. I am satisfied that this is a transition issue, and that appropriate measures have been taken by that Code Signatory.
I did not receive any supplier requests during the reporting period to review the complaints handling processes conducted by the Code Arbiters for the 12 months ended 30 June 2022. However, I received such a request a few weeks after the reporting period which related to activities during the reporting period. Therefore, I have included references to that complaint in this report.
My overall assessment is that the Code is having a strong positive impact on the dealings between suppliers and retailers/wholesaler in the food and grocery sector. However, my dealings this year with the Coles Group, and its Code Arbiter, have caused me to conclude that some important changes are required to the Code.
Finally, I would like to again record my personal thanks to the very capable members of the Market Conduct Division of Treasury who supported my work and provided expert advice over the past year. 
This annual report will be provided to the ACCC and published on the Independent Reviewer’s website. 
If you would like to have a confidential discussion with me on matters relating to the Code, please contact me via the web form on the Independent Reviewer's website.

[image: ]
Chris Leptos AO
[bookmark: _Toc121996054]
Overview of the Code
The Code is a voluntary code that was introduced in 2015 under the Competition and Consumer Act 2010, to address harmful practices in the grocery sector stemming from an imbalance of bargaining power between retailers/wholesaler and suppliers.
The Code has four objectives: 
to regulate standards of business conduct in the grocery supply chain and to build and sustain trust and cooperation throughout that chain
to ensure transparency and certainty in commercial transactions in the grocery supply chain and to minimise disputes arising from a lack of certainty in respect of the commercial terms agreed between parties
to provide an effective, fair and equitable dispute resolution process for raising and investigating complaints and resolving disputes arising between retailers or wholesalers and suppliers 
to promote and support good faith in commercial dealings between retailers, wholesalers and suppliers.
Retailers and wholesalers in the food and grocery sector may sign up as Signatories to be regulated by the Code. Woolworths Group (Woolworths), Coles Group Limited (Coles), Aldi Australia (Aldi), and Metcash Food and Grocery (Metcash) have signed on as Signatories.
A review of the Code’s dispute resolution processes contained in Part 5 of the Code is currently underway. A report is due to the Government by 30 April 2023 on the effectiveness of the dispute resolution provisions to date and, if appropriate, recommend improvements to the process.[footnoteRef:2] [2:  	Food and Grocery Code of Conduct Review 2022–23, https://treasury.gov.au/review/foodandgrocerycodeofconductreview2022. ] 

[bookmark: _Toc121996055]Food and grocery sector in 2021/2022
[bookmark: _Toc121996056]Composition of supermarket sector
Figure 1. Food and grocery sector market share for the financial year 2021–22[footnoteRef:3] [3:  	Ibid, p 8.] 

The supermarket retail and wholesale industry is made up of over 2,000 business enterprises, employing around 393,000 people, with a total revenue expected to rise at an annualised 2.5 per cent (over the five years from 2017 to 2022) to $124.9 billion.[footnoteRef:4]  [4:  	IBISWorld, Industry Report G4111: Supermarkets and grocery stores in Australia, Stockpiling: COVID19 outbreaks have aided industry demand and revenue growth, Mar 2022, p 7. ] 

The four largest food and grocery retailers and wholesalers are Woolworths, Coles, Aldi, and Metcash. Together they held around 81 per cent of market share in 2021–22, as shown in Figure 1.[footnoteRef:5]  [5:  	IBISWorld, Industry Report G4111: Supermarkets and grocery stores in Australia, Stockpiling: COVID19 outbreaks have aided industry demand and revenue growth, Mar 2022, p 7. ] 

The food and grocery manufacturing sector (suppliers) in Australia has a turnover of $133.6 billion and is made up of around 16,000 businesses, employing around 270,000 people.[footnoteRef:6]   [6:  	Australian Food and Grocery Council, Food and grocery manufacturing holds strength despite pandemic stress, https://www.afgc.org.au/newsandmedia/2022/08/foodandgrocerymanufacturingholdsstrengthdespitepandemicstress, 15 August 2022, (accessed 7 November 2022).] 

[bookmark: _Toc121996057]Reports of the Code Arbiters & Survey of Code Signatories
[bookmark: _Toc121996058]Key findings from Code Arbiters’ reports
Code Arbiters must prepare a written report each year setting out the number of complaints received for investigation, the nature of the complaints, the outcomes, and a range of other information. Copies of the report must be given to the retailer or wholesaler for publication on their website, the ACCC, and the Independent Reviewer.
Metcash disclosed through the Metcash Code Arbiter Report 2022 that it had addressed technical issues preventing the capture of information required to comply with clause 27B. However, as Metcash implemented measures from 22 November 2021, the information provided does not include the period from 1 July to 22 November 2021. 
This matter was referred to the ACCC for further consideration.
[bookmark: _Toc121996059]Handling of complaints
The Code Arbiters must publicly report the number and nature of complaints they have received. Table 1 shows the number of complaints received by each Code Arbiter and the nature of the complaint is explained below.
Table 1. Number and nature of complaints
	Code Signatory
	Number of formal complaints

	
	2020–21
	2021–22

	Woolworths[footnoteRef:7] [7:  	Woolworths Code Arbiter Report, https://grocerycodereviewer.gov.au/codearbiter/woolworths, pp. 15. The report identified one matter that is not in scope for the Code.] 

	0[footnoteRef:8] [8:  	There was one complaint reported in Woolworths Code Arbiter’s 202021 annual report; however, there was some doubt as to whether this should be counted given the conduct occurred prior to the Code Arbiter’s appointment and commencement. ] 

	0

	Coles[footnoteRef:9] [9:  	Coles Code Arbiter Report, https://grocerycodereviewer.gov.au/codearbiter/coles, pp. 13.] 

	3
	2

	Metcash[footnoteRef:10] [10:  	Metcash Code Arbiter Report, https://grocerycodereviewer.gov.au/codearbiter/metcash, pp. 14.] 

	0
	0

	Aldi[footnoteRef:11] [11:  	Aldi Code Arbiter Report, https://grocerycodereviewer.gov.au/codearbiter/aldi, pp. 12.] 

	0
	0


Of the two complaints received by Coles Code Arbiter during the 2021–22 financial year, one was in relation to accounting practices, and the other was in relation to freight charges levied.
[bookmark: _Toc121996060]Price rise notifications and negotiations[footnoteRef:12] [12:  	Notifications are per product and multiple notifications may be attributed to a single supplier.] 

The retailer or wholesaler must provide the Code Arbiter with information around price increases, including the number of price rise notifications received from suppliers, the number of negotiations entered, and the time it took to conclude negotiations.
Woolworths gave 2,104 notifications in response to being informed of a price rise increase from suppliers. Suppliers requested negotiations with respect to 1,627 of the 2,104 notifications. 1,176 negotiations (72 per cent) were not concluded within 30 days of the request.
Coles gave 4,126 notifications and entered 664 negotiations, of which 552 negotiations (83 per  cent) were not concluded within 30 days of the request.
Metcash gave 739 notifications in the period 22 November 2021 to 30 June 2022 in response to being informed of a price increase by suppliers. Metcash entered negotiations for 24 notifications, with 12 negotiations (50 per cent) not concluding within 30 days.
Aldi gave 1,140 notifications and entered negotiations for 21 notifications, with 7 negotiations (33 per cent) not concluding within the 30 days.
The longest time taken to conclude negotiations was 180 days from Coles. See section below for further information on price notifications and negotiations. The full Code Arbiter reports are available at www.grocerycodereviewer.gov.au/resources. 
[bookmark: _Toc121996061]Commentary on retailer/wholesaler survey responses
The Independent Reviewer must conduct an annual survey of the Code Signatories. In September 2022, the Independent Reviewer carried out the second survey of Code Signatories under the Code. The survey was in relation to the 2021–22 reporting period and covered topics such as ongoing relationship between Code Signatories and suppliers, new dispute resolution arrangements, training of buying teams, and price increases.
[bookmark: _Toc121996062]Changes to dispute resolution arrangements
In July 2022, the Code Signatories voluntarily amended their dispute resolution arrangements to allow their Code Arbiters to receive and respond to informal complaints or reports of bad behaviour by the Code Signatories’ buying teams. The Code Signatories took steps to inform suppliers about these changes (which have been adopted outside of the Code), and the Code Arbiters have informally reported a moderate uptake of these new arrangements.
[bookmark: _Toc121996063]Staff training
The responses from the Code Signatories this year highlight the significant training efforts undertaken within the organisations to promote compliance with the Code.
Each signatory has formal training arrangements in place for their buying teams. 
Woolworths, Coles and Metcash stated that they have mandatory training for new buying team members which must be completed within 20 days of commencing the role. Aldi provides hardcopy training material to new employees in the first 20 days.
All the Code Signatories require training on the Code annually for relevant staff, consisting of either facetoface or online training, or a combination of both.
Code Signatories test staff knowledge of the Code as part of their training.
Woolworths, Coles, and Metcash’s training include competency assessments.
Aldi, Metcash, and Coles stated they provide supplementary training on specific areas of the Code, using case studies.
Woolworths noted that additional training is sometimes provided where survey feedback from suppliers indicate further training may be beneficial. 
[bookmark: _Toc121996064]Price increase notifications and negotiations
The Code Signatories saw an unprecedented increase in the number of price increase requests from suppliers throughout 2021–22. Each Signatory has provided additional staff and resources to help process requests in a reasonable and timely manner. 
Code Signatories also reported reviewing their internal processes to ensure suppliers receive responses to price rise requests within 30 days, as required by the Code, and to improve the suppliers’ experience initiating and detailing a price increase request.
Where Code Signatories took more than 30 days to conclude negotiations around price increases, the cause was attributed to:
the supplier notifying the Signatory that it wished to enter negotiations after the initial 30day period had passed. 
complex pricing and promotional structures, which often resulted in multiple iterations of requests being made.
[bookmark: _Toc121996065]Cost of compliance with the Code
The Code Signatories acknowledged the costs associated with implementing the requirements of the Code, including staff training, reporting requirements, and Code Arbiter fees; however, all noted the implementation of the Code has led to positive cultural change in the dealings between the Code Signatories and suppliers.
[bookmark: _Toc121996066]Complaints reviewed during the 2021–22 year
The Independent Reviewer did not receive any supplier requests to review the complaints handling processes conducted by the Code Arbiters during the reporting period. However, the Independent Reviewer received such a request a few weeks after the reporting period which related to activities during the reporting period. Therefore, that complaint is included in this report.
The Independent Reviewer received a request from a supplier to review a decision by the Coles Code Arbiter. On 21 September 2022, the Independent Reviewer notified the Coles Code Arbiter, Coles, and the supplier that he was conducting a review of the complaints handling process and requested that the Code Arbiter provide the files and documents related to the complaint as part of this independent review process. Those files were provided by the Coles Code Arbiter on 7 October 2022.
The Independent Reviewer provided his final decision to the Coles Code Arbiter on 27 October 2022, recommending that the Code Arbiter reconsider the matter on the basis that it was not clear that Coles had provided reasonable notice to the supplier of a delisting of products, nor provided genuine commercial reasons as part of that notice, as required by the Code. 
On 9 November 2022, the Code Arbiter notified the Independent Reviewer that he had considered the recommendations of the Independent Reviewer and the Code Arbiter’s findings remained unchanged – i.e. the Code Arbiter rejected all recommendations.
	Independent Reviewer commentary:
I am satisfied that Coles did not comply with the Code – my specific concerns were detailed in my draft and final decisions, which were provided to the Code Arbiter and to Coles.
I am satisfied that the Code Arbiter’s decision was flawed. Also, the Code Arbiter has declined to comply with the recommendations resulting from my Independent Review.
I have written to the ACCC noting my concerns, and recommending that the ACCC take certain actions.
Coles has also advised me that they do not agree with my decision.
My concerns regarding Coles, and its Code Arbiter, highlight the need to strengthen the Code. I have briefly outlined my proposed changes to the Code later in this report.
Where I agree with Coles is that greater clarity is desirable in the dispute handling provisions of the Code, and some published guidelines by the Independent Reviewer could be helpful.
I encourage all participants in the food and grocery sector to make submissions to the current Review of the Dispute Resolution Provisions of the Code. 



[bookmark: _Toc121996067]Survey of suppliers to Code Signatories
[bookmark: _Toc121996068]Process for conducting the survey
The survey was developed and delivered by Treasury in its role as the secretariat for the Independent Reviewer, in consultation with key stakeholders. This year’s survey was very similar to the survey conducted last year, with some changes to make it easier for suppliers to complete. There were also changes to some survey questions to better align with the Code, so that the analysis could more effectively inform the Code Signatories on how to improve their performance against the Code’s requirements. 
The survey was accessible from 5 September 2022 until 3 October 2022. The survey was completed with the cooperation of the Code Signatories who sent the survey link to suppliers. This year, where possible, the aim was for the signatories to send the survey to the most appropriate contact for each supplier, to ensure that one response was provided per supplier in respect to each of the Code Signatories. 
The survey asked for suppliers’ feedback on the effectiveness of the Code, and how the retailer/wholesaler had conducted themselves throughout the 2021–22 reporting period. Questions were on topics such as suppliers’ dealings with their retailer/wholesaler when an issue arose, the types of issues encountered, and suppliers’ experiences with internal and external dispute resolution processes.
A total of 407 suppliers responded to the survey – compared to 458 last year. Many suppliers provided responses for more than one retailer/wholesaler, taking the total number of unique responses to 999 compared to 1,082 last year. The decrease in the response rate for this year’s survey may be explained by changes to the distribution list to reduce the number of supplier contacts in receipt of the survey to one contact per supplier. Response rates as a proportion of the Code Signatories’ supplier contacts is provided in Table 2. 
Table 2. Responses as a proportion of Code Signatories’ contacts
	Signatory
	Survey responses per retailer/wholesaler
	Number of supplier contacts that were sent the survey
	Survey responses as a proportion of supplier contacts sent the survey (%)
	Number of suppliers per retailer/wholesaler

	Woolworths
	267
	1,654[footnoteRef:13] [13:  	Woolworths noted that 37 of these were duplicate emails sent to more than one individual within the same organisation, either because the most appropriate contact could not be identified or where separate emails were sent to independently operated divisions of large suppliers.] 

	16%
	3,200[footnoteRef:14] [14:  	Woolworths was unable to provide the precise total number of suppliers, however the approximate count is 3,200.
] 


	Coles
	274
	1,811
	15%
	1,925

	Metcash
	241
	3998
	6%
	2140

	Aldi
	217
	1,440
	15%
	1,675


[bookmark: _Toc121996069]Characteristics of respondents
Responses were received from suppliers that had a turnover below $1 million, all the way up to suppliers with a turnover over $1 billion. The largest proportion of respondents indicated their turnover was between $10 million and $50 million.
Respondents were also asked which product/s they supply, with many respondents reporting more than one product type supplied. As seen in Figure 2, a large proportion of respondents supplied ambient (e.g. shelfstable foods) or chilled products, while pharmaceutical suppliers made up the lowest proportion of responses. The makeup of respondents for the 2021–22 survey is consistent with the 2020–21 survey. 
Figure 2. Food and groceries supplier by respondents

[bookmark: _Toc121996070]Key findings from the survey of suppliers
[bookmark: _Toc121996071]Fair dealings with retailers and wholesaler
Figure 3. Fair and reasonable dealings of retailer/wholesaler towards suppliers
[bookmark: _Toc121749992][bookmark: _Toc121750522]
Overall responses to the question indicate that most suppliers have fair dealings with their retailer/wholesaler:
· 50 per cent indicated that they were always treated fairly and respectfully by their retailer/wholesaler. 
· 38 per cent identified that their retailer/wholesaler mostly treated them fairly and respectfully.
· 9 per cent identified that their retailer/wholesaler acted unreasonably at times.
· 2 per cent identified that their retailer/wholesaler frequently acts unreasonable or with duress. 
For Woolworths, a higher proportion of suppliers indicated that they were mostly treated fairly and respectfully rather than always treated fairly and respectfully. For all other Code Signatories, “always treats me fairly and respectfully” received the highest number of responses.
Like last year’s results, Aldi had the highest proportion of its suppliers indicate that they were always treated fairly and respectfully. Figure 4 shows the proportion of suppliers indicating they are always treated fairly and respectfully by the Code Signatories has increased compared to last year. 
Figure 4. Industrywide results for fair and reasonable dealings in 2020–21 and 2021–22 

[bookmark: _Toc121996072]Supplier issues resolved promptly 
Figure 5. Prompt, constructive action taken by the retailer/wholesaler to resolve issues raised

Suppliers that responded to the question on whether their retailer/wholesaler takes prompt, constructive action to resolve issues raised, reported that Aldi was the retailer most likely to take action with 90 per cent of Aldi respondents indicating it always or usually took action to resolve issues. Between 75 and 84 per cent of suppliers to Woolworths, Coles, and Metcash who answered the question reported the same. This represents a substantial improvement across all Code Signatories, with the most significant improvement by Metcash from 83 per cent of Metcash suppliers indicating that Metcash always or usually took prompt, constructive action to resolve issues, compared to 66 per cent last year.
[bookmark: _Toc121996073]Conduct experienced from the retailers and wholesaler
Suppliers were asked to identify any issues with their retailers/wholesaler, covered by the Code, that they faced during the 2021–22 reporting period. Figure 6 shows supplier responses in relation to each issue.
Last year’s survey did not require suppliers to respond to this question if they did not experience any of the listed issues, it also did not provide a specific option for suppliers to identify that none of the issues were experienced. Suppliers were provided this option in the 2021–22 survey. 
The majority of respondents to the survey identified that no issues were experienced with the retailer/wholesaler they supplied – 60 per cent of Woolworths’ suppliers; 65 per cent of Coles’ suppliers; 71 per cent of Metcash’s suppliers; and 74 per cent of Aldi’s suppliers indicated they had experienced no issues with that retailer/wholesaler. 
Of the suppliers that chose to select from one or more of 20 issues, suppliers identified the most common issues experienced were payments later than the agreed payment terms and deductions off invoice or remittance without consent.
A higher proportion of Woolworths suppliers reported issues across the categories compared to the other Code Signatories. The two most prominent issues cited by Woolworths’ suppliers were deductions off invoice or remittance without consent and suppliers being required to fund promotions despite it being unreasonable in the circumstances. 
The key issue reported by Coles’ suppliers was delisting without genuine commercial reason. Metcash suppliers reported the wholesaler overordering at a promotional cost and selling at full price more than the other retailers. Aldi suppliers were the most likely to identify payments occurring later than the agreed payment terms. 

Figure 6. Issues experienced by suppliers with their retailer/wholesaler

Figure 7 shows selected issues experienced as reported in the 2020–21 and 2021–22 surveys. At an industrywide level, the main issues identified have shown a decrease since last year. 
The survey results show an overall reduction in late payments made without the supplier’s agreement in 2021–22 compared with the previous year. 
The results also show a reduction in the proportion of suppliers reporting deductions off invoice or remittance without consent. This overall improvement can be attributed to a significantly lower proportion of Coles’ and Metcash’s suppliers reporting this as an issue in 2021–22, while the issue persisted for Woolworths’ and Aldi’s suppliers. 
The largest year to year reduction amongst the categories was for cancellation of a promotion order or reduction of a promotion order by more than 10 per cent (or more than 20 per cent for Metcash) without agreement. This decreased from 9 per cent of suppliers reporting experiencing this issue in 2020–21 to only 1 per cent in 2021–22. However, this may be explained by amendments made to the description of the issue in the 2021–22 survey to identify occurrences without supplier agreement.
Figure 7. Industrywide results for issues experienced in 2020–21 and 2021–22

*Note: the description of these issues was altered for the 2021–22 survey to better align with the provisions in the Code. 
[bookmark: _Toc121996074]Raising supplier complaints
Figure 8. Impediments to raising an issue with the buying team 

[bookmark: _Hlk119924821]Over 45 per cent of respondents for each of the Code Signatories said there were no impediments to raising an issue or concern with their retailer/wholesaler’s buying team. This represents a notable increase from an average of 24 per cent of last year’s respondents considering that there were no impediments. 
Of the suppliers that identified impediments to raising an issue with the buying team, fear of damaging a commercial relationship and fear of retribution were the most common reasons. 
Over 35 per cent of respondents to Woolworths and Coles identified fear of damaging a commercial relationship as a key impediment, compared to 23 per cent for Metcash, and 22 per cent for Aldi. 
Between 9 and 23 per cent of respondents considered fear of retribution to be an impediment to bringing a complaint to their retailer/wholesaler’s buying team, with Woolworths’ suppliers being the most concerned about retribution and Aldi’s suppliers being the least concerned of the four Code Signatories. Last year between 11 per cent (Aldi) and 31 per cent (Woolworths) of respondents considered fear of retribution to be an impediment to bringing a complaint to their retailer/wholesaler’s buying team. 
[bookmark: _Toc121996075]Bringing a complaint to the Independent Reviewer
Figure 9. Key impediments to bringing a complaint to the Independent Reviewer

Suppliers were asked whether they would consider bringing a decision made by their retailer/wholesaler’s Code Arbiter to the Independent Reviewer for review. 
26 per cent of respondents to this question reported that they would not consider bringing a decision made by a Code Arbiter to the Independent Reviewer. 
Suppliers that answered that they would not consider bringing a complaint to the Independent Reviewer were asked to explain why. Figure 9 shows the most common reasons given by suppliers. 
The two most common reasons provided by suppliers were that they did not consider they needed to bring a complaint at the current time, or that they were concerned about retribution or causing damage to their commercial relationship with retailer/wholesaler. 

[bookmark: _Toc121996076]Overall observations
This annual survey is the second to be conducted by the Independent Reviewer, with results becoming more telling as comparisons can be drawn to last year’s results to consider whether the work of the Code Signatories, Code Arbiters, and the Independent Reviewer has made a positive impact, or not, on the industry.
The results indicate that suppliers generally have constructive dealings with their retailer/wholesaler. At an industrywide level, the proportion of suppliers who indicated that they were always treated fairly and respectfully by the Code Signatories has increased compared to last year. For three of the four Code Signatories, this category received the highest proportion of responses from suppliers. The survey also highlighted that compared to last year’s results, all Code Signatories have improved their performance in “always taking prompt, constructive action to resolve issues raised”.
The results also indicate that the proportion of suppliers who experienced issues is small in comparison to those that experienced no issues. Overall, 67 per cent of the total 999 respondents to the survey indicated that they did not experience any issues with their retailer or wholesaler during the 2021–22 financial year. 
The remainder of suppliers were able to identify one or multiple issues experienced, based on a list of 20 issues. However, each issue suppliers reported having experienced made up less than 8 per cent of suppliers for each retailer/wholesaler. Additionally, at an industrywide level, several issues experienced by suppliers decreased in the 2021–22 financial year compared to 2020–21, for example, there has been an overall improvement in terms of Code Signatories making late payments without supplier agreement in 2021–22 compared to the previous year. The survey results also show a reduction in the proportion of suppliers reporting deductions off invoice or remittance without consent. 
Although the proportion of suppliers experiencing issues is small, it remains concerning to receive reports that suppliers are experiencing late payments, deductions, and being required to fund promotions despite it being unreasonable in the circumstances. The current high inflation environment makes these issues more challenging for suppliers, especially for small businesses that may find it difficult to maintain adequate cash flow. These supplier concerns warrant ongoing attention. 
Additionally, fear of damaging a commercial relationship and fear of retribution were reported by suppliers to be the primary impediments to bringing a complaint to their retailer/wholesaler’s buying team. However, fear of retribution has decreased as an impediment since last year. In the 2021–22 financial year, between 9 and 23 per cent of respondents considered fear of retribution to be an impediment to bringing a complaint to their retailer/wholesaler, compared with between 14 and 31 per cent in the 2020–21 financial year. 
Overall, the results this year show healthy commercial relationships between the signatories and suppliers and improvements in performance compared to last year. However, there remain key areas for improvement that can directly impact suppliers’ cash flow and sustainability. 
The Code Signatories will receive individual reports to enable them to see areas where they have improved from last year and other areas where there is room for further improvement relative to their peers. 
[bookmark: _Toc121996077]
Changes to the Code recommended by the Independent Reviewer 
	Key observations and suggestions
Dealing with the Code over these past two years has provided me with a closeup view of what is working as envisaged, and what is not. Overall, the Code is working well and it is making a very significant contribution to a more respectful relationship between suppliers and Code Signatories. Importantly, it appears to me that the costs of implementing the Code (training; assessment; compliance; etc) do not appear to be unreasonably onerous on the Code Signatories.
However, this year I was confronted with several deficiencies in the Code.
Earlier this year I requested Coles to provide me access to the five closed complaint files held by its Code Arbiter. Both Coles and its Code Arbiter declined access to those files on the grounds of supplier confidentiality, even though I agreed to have the confidential information redacted before my review. I believe this is a deficiency in the Code that should be rectified. 
Furthermore, during the year I conducted an independent review into a complaint against Coles and its Code Arbiter – as noted earlier in this report. I concluded that Coles had not complied with the Code, and the Code Arbiter’s process was flawed. My recommendations were forcefully rejected by the Coles Code Arbiter.
My conclusion, regrettably, is that Coles and its Code Arbiter are not acting in accordance with the spirit of a voluntary code. I believe this highlights the weakness at the core of the current Code – specifically, that it is a voluntary undertaking with zero compliance penalties. My observations of Coles and its Code Arbiter have caused me to conclude that changes to the Code are necessary.
I have outlined below four suggested key changes to strengthen the Code, and to ensure that suppliers have confidence that the Code is meaningful:
a. change the Code to permit supplier concerns to be raised with Code Arbiters informally (i.e. not required to be in writing)
b. authorise the Independent Reviewer to access the Code Arbiters’ complaint files to evaluate the adequacy and consistency of the Code Arbiters’ processes
c. require the ACCC to conduct an investigation when requested by the Independent Reviewer
d. introduce financial penalties for material noncompliance with the Code.


[bookmark: _Toc121996078]
Activities planned for 2023
	Activities planned for 2023
‘Deep Dives’ with suppliers will continue to be a feature of my work to ensure suppliers have a confidential forum for providing candid feedback to the Independent Reviewer.
I will be providing peerrankings to the CEO of each Code Signatory, and sharing with them (on a deidentified basis) the views expressed to me by their suppliers.
A group meeting with the Code Arbiters will be scheduled in 2023.
Raising the awareness, among suppliers, of the Code Arbiters and Independent Reviewer will continue to be a priority.
I will continue to look for opportunities to engage with stakeholders at industry events.
I will continue to monitor for potentially systemic issues in the food and grocery sector that are relevant to the Code.
I will be making a submission to the review of Part 5 of the Code, which is due to report early next year, and I will use the feedback provided to me through my consultations with suppliers, Code Signatories and Code Arbiters to inform my submission.
There will be a third annual survey of suppliers and Code Signatories.




[CATEGORY NAME]
37.1%
[CATEGORY NAME]
27.9%
[CATEGORY NAME]
9.5%
[CATEGORY NAME]
6.9%
[CATEGORY NAME]
18.6%

Woolworths	Coles	Aldi	Metcash	Other	37.1	27.9	9.5	6.9	18.600000000000001	
Drinks	Pet food	Pharmaceuticals	Household and cleaning 	Health and beauty	Ambient (eg. shelf-stable food)	Frozen	Chilled	Meat and meat products	Fruit/vegetable	Other	6.1576354679802957E-2	2.9556650246305417E-2	1.7241379310344827E-2	0.11822660098522167	0.11330049261083744	0.2857142857142857	0.1625615763546798	0.20935960591133004	7.3891625615763554E-2	0.16009852216748768	0.11083743842364532	Drinks	Pet food	Pharmaceuticals	Household and cleaning 	Health and beauty	Ambient (eg. shelf-stable food)	Frozen	Chilled	Meat and meat products	Fruit/vegetable	Other	25	12	7	48	46	116	66	85	30	65	45	


Always treats me fairly and respectfully	Woolworths	Coles	Metcash	Aldi	110	125	111	145	Mostly treats me fairly and respectfully	Woolworths	Coles	Metcash	Aldi	111	104	103	56	Acts unreasonably at times	Woolworths	Coles	Metcash	Aldi	34	30	19	8	Frequently acts unreasonably or with duress	Woolworths	Coles	Metcash	Aldi	8	6	3	2	



Always treats me fairly and respectfully	2021	2022	0.38352272727272729	0.50204081632653064	Mostly treats me fairly and respectfully	2021	2022	0.42992424242424243	0.38571428571428573	Acts unreasonably at times	2021	2022	0.16193181818181818	9.285714285714286E-2	Frequently acts unreasonably or with duress	2021	2022	2.462121212121212E-2	1.9387755102040816E-2	



Always	Woolworths	Coles	Metcash	Aldi	91	103	96	123	Usually	Woolworths	Coles	Metcash	Aldi	105	106	102	64	Sometimes	Woolworths	Coles	Metcash	Aldi	39	40	27	15	Rarely	Woolworths	Coles	Metcash	Aldi	25	14	10	4	Never	Woolworths	Coles	Metcash	Aldi	1	1	3	2	



Woolworths	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	6.3670411985018729E-2	7.116104868913857E-2	7.4906367041198503E-3	1.1235955056179775E-2	1.4981273408239701E-2	3.7453183520599251E-3	0	2.9962546816479401E-2	1.4981273408239701E-2	7.4906367041198504E-2	2.9962546816479401E-2	2.9962546816479401E-2	7.4906367041198503E-3	5.9925093632958802E-2	1.8726591760299626E-2	1.1235955056179775E-2	7.4906367041198503E-3	3.7453183520599252E-2	1.1235955056179775E-2	5.2434456928838954E-2	Coles	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	4.7445255474452552E-2	3.2846715328467155E-2	1.0948905109489052E-2	7.2992700729927005E-3	1.4598540145985401E-2	0	3.6496350364963502E-3	7.2992700729927005E-3	1.0948905109489052E-2	2.9197080291970802E-2	2.9197080291970802E-2	3.6496350364963501E-2	0	4.7445255474452552E-2	1.0948905109489052E-2	0	3.6496350364963502E-3	2.5547445255474453E-2	1.4598540145985401E-2	3.2846715328467155E-2	Metcash	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	7.4688796680497924E-2	5.3941908713692949E-2	8.2987551867219917E-3	8.2987551867219917E-3	8.2987551867219917E-3	0	4.1493775933609959E-3	1.6597510373443983E-2	3.3195020746887967E-2	3.3195020746887967E-2	2.0746887966804978E-2	0	0	4.1493775933609959E-3	0	0	0	2.0746887966804978E-2	2.4896265560165973E-2	2.0746887966804978E-2	Aldi	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	8.294930875576037E-2	3.6866359447004608E-2	0	0	0	0	0	0	1.3824884792626729E-2	9.2165898617511521E-3	4.608294930875576E-3	4.608294930875576E-3	4.608294930875576E-3	1.3824884792626729E-2	0	4.608294930875576E-3	4.608294930875576E-3	0	4.608294930875576E-3	3.6866359447004608E-2	Woolworths	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	17	19	2	3	4	1	0	8	4	20	8	8	2	16	5	3	2	10	3	14	Coles	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	13	9	3	2	4	0	1	2	3	8	8	10	0	13	3	0	1	7	4	9	Metcash	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	18	13	2	2	2	0	1	4	8	8	5	0	0	1	0	0	0	5	6	5	Aldi	Payment later than agreed payment terms	Deductions off invoice/remittance without consent	Request for renegotiation of wastage payments opened up negotiations on other unrelated terms	Required payment as a condition of stocking or listing a new product without agreement	Required payment as a condition of continuing to stock or list an existing product (other than promotion funding)	Required payment for better positioning or increased shelf space without agreement	Required payment towards retailer/wholesaler business activities without agreement	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement	Retailer/wholesaler overordering at a promotional cost and selling at full price	Required to fund promotions despite it being unreasonable in the circumstances	Delisting without reasonable notice	Delisting without genuine commercial reason	Delisting as a result of a complaint or dispute raised	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason	Material changes to supply chain procedures without notice or compensation	Infringing branding, packaging designs or advertising intellectual property when developing or producing private label products	Using confidential information for a purpose other that the purpose for which it was disclosed	Range decisions not in accordance with retailer/wholesaler's ranging principles	Retrospective variation of agreements	Other (please specify)	18	8	0	0	0	0	0	0	3	2	1	1	1	3	0	1	1	0	1	8	



Payment later than agreed payment terms	2021	2022	0.10073937153419593	6.6066066066066062E-2	Deductions off invoice/remittance without consent	2021	2022	9.8890942698706102E-2	4.9049049049049047E-2	Cancellation of promotion order or reduction of promotion order by 	>	10% (	>	20% for MF	&	G (Metcash)) without agreement*	2021	2022	8.7800369685767099E-2	1.4014014014014014E-2	Delisting without reasonable notice	2021	2022	4.5286506469500921E-2	2.2022022022022022E-2	Delisting without genuine commercial reason	2021	2022	5.1756007393715345E-2	1.9019019019019021E-2	Significantly reducing distribution across stores or distribution centres without reasonable notice and genuine commercial reason*	2021	2022	4.1589648798521256E-2	3.3033033033033031E-2	



Woolworths	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	0.449438202247191	6.741573033707865E-2	6.741573033707865E-2	6.3670411985018729E-2	0.42322097378277151	0.22846441947565543	1.8726591760299626E-2	Coles	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	0.4489051094890511	6.2043795620437957E-2	6.569343065693431E-2	4.7445255474452552E-2	0.36131386861313869	0.18248175182481752	1.824817518248175E-2	Metcash	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	0.57676348547717837	4.1493775933609957E-2	4.1493775933609957E-2	4.5643153526970952E-2	0.23236514522821577	0.11203319502074689	0	Aldi	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	0.56221198156682028	1.8433179723502304E-2	5.0691244239631339E-2	3.6866359447004608E-2	0.22119815668202766	8.755760368663594E-2	9.2165898617511521E-3	Woolworths	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	1	Coles	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	1	Metcash	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	1	Aldi	Don't consider there are impediments	Don't believe the buying team will resolve the issue	Don't consider the issue is serious enough to escalate to the buying team	 Don't have time to undertake the process	Fear of damaging a commercial relationship	Fear of retribution	Other	1	



Not needed at this time	No need, believe issues can be resolved without escalation	No need, have a good relationship with the signatory	No need, consider the Code Arbiter's processes adequate 	Don't have time to undertake the process	Not confident the Independent Reviewer would be able to maintain confidentiality	Don't believe the Independent Reviewer's process could provide any benefit to me	Fear of retribution or detriment to commerical relationship	The issue would have to be serious to justify such a decision	Don't understand the process	Wasn't aware this was an option	Other	4.5045045045045043E-2	1.2012012012012012E-2	7.0070070070070069E-3	9.0090090090090089E-3	7.0070070070070069E-3	3.003003003003003E-3	2.002002002002002E-3	4.2042042042042045E-2	3.003003003003003E-3	6.006006006006006E-3	2.002002002002002E-3	3.003003003003003E-3	Not needed at this time	No need, believe issues can be resolved without escalation	No need, have a good relationship with the signatory	No need, consider the Code Arbiter's processes adequate 	Don't have time to undertake the process	Not confident the Independent Reviewer would be able to maintain confidentiality	Don't believe the Independent Reviewer's process could provide any benefit to me	Fear of retribution or detriment to commerical relationship	The issue would have to be serious to justify such a decision	Don't understand the process	Wasn't aware this was an option	Other	7	3	3	1	4	1	1	13	0	2	0	0	Not needed at this time	No need, believe issues can be resolved without escalation	No need, have a good relationship with the signatory	No need, consider the Code Arbiter's processes adequate 	Don't have time to undertake the process	Not confident the Independent Reviewer would be able to maintain confidentiality	Don't believe the Independent Reviewer's process could provide any benefit to me	Fear of retribution or detriment to commerical relationship	The issue would have to be serious to justify such a decision	Don't understand the process	Wasn't aware this was an option	Other	13	3	2	4	2	1	0	14	2	2	1	1	Not needed at this time	No need, believe issues can be resolved without escalation	No need, have a good relationship with the signatory	No need, consider the Code Arbiter's processes adequate 	Don't have time to undertake the process	Not confident the Independent Reviewer would be able to maintain confidentiality	Don't believe the Independent Reviewer's process could provide any benefit to me	Fear of retribution or detriment to commerical relationship	The issue would have to be serious to justify such a decision	Don't understand the process	Wasn't aware this was an option	Other	10	6	2	1	1	0	1	7	0	2	0	1	Not needed at this time	No need, believe issues can be resolved without escalation	No need, have a good relationship with the signatory	No need, consider the Code Arbiter's processes adequate 	Don't have time to undertake the process	Not confident the Independent Reviewer would be able to maintain confidentiality	Don't believe the Independent Reviewer's process could provide any benefit to me	Fear of retribution or detriment to commerical relationship	The issue would have to be serious to justify such a decision	Don't understand the process	Wasn't aware this was an option	Other	15	0	0	3	0	1	0	8	1	0	1	1	Not needed at this time	No need, believe issues can be resolved without escalation	No need, have a good relationship with the signatory	No need, consider the Code Arbiter's processes adequate 	Don't have time to undertake the process	Not confident the Independent Reviewer would be able to maintain confidentiality	Don't believe the Independent Reviewer's process could provide any benefit to me	Fear of retribution or detriment to commerical relationship	The issue would have to be serious to justify such a decision	Don't understand the process	Wasn't aware this was an option	Other	45	12	7	9	7	3	2	42	3	6	2	3	
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